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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 0:18-cv-61991-BB 

 

SECURITIES AND EXCHANGE COMMISSION, 

 

 Plaintiff, 

 

v. 

 

1 GLOBAL CAPITAL LLC, and 

CARL RUDERMAN, 

 

 Defendants, and 

 

1 WEST CAPITAL LLC, 

BRIGHT SMILE FINANCING, LLC, 

BRR BLOCK INC., 

DIGI SOUTH LLC, 

GANADOR ENTERPRISES, LLC, 

MEDIA PAY LLC 

PAY NOW DIRECT LLC, and 

RUDERMAN FAMILY TRUST, 

 

 Relief Defendants. 

      / 

RECEIVER’S RESPONSE IN OPPOSITION TO 

BRIDGE BANK’S VERIFIED MOTION TO OFFSET 

CASH COLLATERAL TO RECOVER ITS ATTORNEYS’ FEES AND COSTS 

 

Jon A. Sale, not individually, but solely in his capacity as the Court-appointed receiver (the 

“Receiver”) for Bright Smile Financing, LLC (“Bright Smile”), BRR Block Inc., Digi South LLC; 

Ganador Enterprises, LLC, Media Pay LLC; Pay Now Direct LLC, the Ruderman Family Trust, 

and the Bright Smile Trust (the "Receivership Entities"), respectfully submits this Response in 

Opposition to Western Alliance Bank’s (“Bridge Bank” or the “Bank”) Verified Motion to Offset 

Cash Collateral to Recover its Attorneys’ Fees and Costs (the “Motion to Offset”) [D.E. 181]. 
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I. INTRODUCTION 

Most, if not all, the attorneys’ fees the Bank incurred in this matter were unnecessary and 

directly attributable to its unreasonable and overly aggressive tactics. Throughout the time the 

Bank processed Bright Smile’s ACH transactions, both pre and post-Receivership, the Bank was 

never at risk for chargebacks. Indeed, every single chargeback was covered by funds in Bright 

Smile’s operating account at the Bank. Notwithstanding the Bank’s histrionics relating to post-

sale chargeback risk, the total post-sale chargebacks was a mere $7,219.12, which were, like all 

other chargebacks, covered by the funds in the Bright Smile operating account at the Bank. Not 

once during the entire relationship did the Bank come close to having to setoff chargebacks against 

Bright Smile’s $3 million in cash collateral. In fact, shortly before the Receivership, because of its 

reduced risk against chargebacks, the Bank determined that it could reduce the cash collateral from 

$3 million to $2.5 million. Despite this, Bridge Bank now seeks to invade the $3 million of cash 

collateral—the sole purpose of which was to be available to cover chargebacks that never 

happened—to pay off exorbitant attorneys’ fees and costs, in excess of $300,000, which it incurred 

for tilting against windmills and imaginary problems of its own making. 

It was 1 Global Capital, LLC’s (“1 Global”) bankruptcy filing a month before this 

Receivership that caused the Bank to seek to jettison itself from the 1 Global and the Bright Smile 

relationships. The Bank’s alleged concern over NACHA regulations (prohibiting excessive 

chargebacks) was nothing more than a transparent pretext to terminate the relationship. The level 

of pre-Receivership chargebacks was consistent throughout the time Bridge Bank processed 

payments, and it was only after the 1 Global bankruptcy filing and the instant Receivership that 

the Bank sought to exit the relationship predicated on NACHA. How else does the Bank explain 

that, shortly before the 1 Global bankruptcy, it had agreed to release $500,000 of its cash collateral? 

Case 0:18-cv-61991-BB   Document 186   Entered on FLSD Docket 05/13/2019   Page 2 of 22



3 

 

As explained below, nothing the Bank did during this Receivership was reasonable. Rather, 

its tactics were vexatious and positions it took were not based on solid factual or legal predicates. 

It certainly did not care about the Receiver’s efforts to maximize recoveries for those investors 

whose collective investment of $280 million was caught up in the 1 Global fraudulent investment 

scheme. Its efforts to recover more than $300,000 in attorney’s fees is a continuation of this 

inglorious trend. 

II. PROCEDURAL HISTORY 

As explained in the Receiver’s other filings, Bright Smile, a Receivership Entity, made 

loans for consumers to receive various dental and cosmetic procedures. Bright Smile’s loans 

averaged from $3,000 to $4,000, but did not exceed $10,000, and were for terms no longer than 

24 months. Most borrowers made monthly payments on their loans through ACH transactions.1 

Bright Smile’s primary banking relationship was with Bridge Bank, including ACH 

processing services. Bright Smile relied on Bridge Bank’s ACH processing for most of the 

payments it received on outstanding loans. The availability of ACH processing was critical to 

facilitate re-payments for, and preservation of, Bright Smile’s multi-million-dollar loan portfolio, 

which was one of the most significant Receivership assets prior to the Court-approved sale of 

Bright Smile’s assets earlier this year. The Bank required Bright Smile to keep $3 million in cash 

collateral account to protect the Bank from chargebacks in its ACH processing.2 

                                                 
1 Bright Smile was the only Receivership Entity that had ongoing business operations at the time 

of the Receiver’s appointment. By the time of the Receiver’s appointment, Bright Smile’s business 

was limited solely to collecting outstanding loans. Bright Smile discontinued making new loans 

around the time 1 Global filed for bankruptcy. 

2 The $3 million was funded through an internal Bank transfer from a 1 Global account to the 

Bright Smile account as a result of a single sentence email from 1 Global’s Director of Accounting 

and Finance: “Could not find your email, but I approve the movement of the $3 million from the 

1GC money market account to the newly created Bright Smile reserve account.”  
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A. Initial Conflicts with the Bank 

Shortly after the Receiver’s appointment, Bright Smile had several conflicts with the Bank 

related to its bank accounts and ACH processing. The Receiver spent an extraordinary amount of 

time and professional fees ensuring that Bright Smile’s loan portfolio was not destroyed by the 

loss of ACH processing, untimely ACH processing, and other actions taken and threatened by 

Bridge Bank in the wake of the Receivership. The following is a summary of the conflicts between 

the Receiver and Bridge Bank in the earliest stages of the Receivership—just days following the 

Receiver’s appointment.3 

First, upon receiving the Freeze Order,4 Bridge Bank blocked both incoming and outgoing 

transactions from Bright Smile’s accounts, including loan repayments on the Bright Smile loan 

portfolio. Knowing that the ACH receipts was the lifeblood of the Bright Smile’s business, Bridge 

Bank refused to allow incoming payments to Bright Smile’s accounts despite the clear language 

of the Freeze Order and the Receivership Order,5 and the Receiver’s requests and directions to 

Bridge Bank to accept such payments. Instead, Bridge Bank demanded unnecessary clarification 

from the Court that the Receivership Order and Freeze Order allowed it to accept incoming 

payments. Bridge Bank’s unreasonable position (which set the tone for the relationship) caused 

significant delays in ACH processing and knowingly threatened the value of Bright Smile’s loan 

portfolio. Upon the Receiver’s motion, on August 29, 2018, the Court entered an order “clarifying” 

the Freeze Order and directing Bridge Bank to take direction from the Receiver with respect to 

Bright Smile’s accounts and any issue necessary for the Receiver to carry out his duties (the 

                                                 
3  These conflicts are described in more detail in court filings. [D.E. 27; D.E. 35; D.E. 77.] 

4  The Sealed Order Granting Plaintiff’s Emergency Ex Parte Motion for Asset Freeze and Other 

Relief. [D.E. 13.] 

5  The Sealed Order Granting Plaintiff’s Emergency Ex Parte Motion for Appointment of Receiver 

[D.E. 12.] 
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“Clarification Order”) [D.E. 28]. The Bank committed to the Receiver that once the Court entered 

the Clarification Order, it would immediately reopen the ACH spigot.  

Second, despite the clear mandates of the Clarification Order, as well as the Freeze Order 

and Receivership Order before it, Bridge Bank refused to process ACH transactions that had 

backed up while it was not permitting incoming payments into the Bright Smile accounts. In all 

the discussions leading up to the entry of the Clarification Order, the Bank not once mentioned 

any issue with respect to allowing Bright Smile to catch up on the backed up ACH transfers. This 

once again put the value of the loan portfolio at substantial risk of loss.6 In fact, the Bank demanded 

that the Receiver put up additional cash collateral over and above the $3 million to process the 

backed up ACH payments that it itself caused, when shortly before the Receivership the Bank 

agreed that $2.5 million was sufficient. As a result of the Bank’s conduct, the Receiver was forced 

to file an emergency motion for an order to show cause why Bridge Bank should not be held in 

contempt of the Court’s orders [D.E. 35]. The Court granted the Receiver’s request for emergency 

relief and ordered Bridge Bank to process backed up ACH transactions. [D.E. 41]. 

Finally, after all of this, and after months of allowing Bright Smile to refund overpayments 

to borrowers through its Bridge Bank account (usually a few hundred dollars a day), Bridge Bank 

then unilaterally stopped that practice and refused to allow refunds to borrowers until the Receiver 

executed a new set of Bank documents. See the May 2019 Declaration of Gary Freedman, attached 

as Exhibit A, at ¶¶ 6-13. 

                                                 
6 The Receiver filed the Declaration of Bright Smile’s Director of Operations, Jeanne Canigiani, 

on September 6, 2018, which explained in detail the circumstances surrounding Bridge Bank’s 

refusal to process backed up ACH payments, its drastic over-collateralization, and her 

communications with Bridge Bank about its violations of the Court’s orders [D.E. 53]. 
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These and other of Bridge Bank’s actions threatened the value of the Bright Smile loan 

portfolio, a critical Receivership asset. The Receiver was forced to expend significant time and the 

Receivership Estate incurred substantial costs in the form of attorneys’ fees to obtain Court orders 

to preserve that asset.7 

B. Bridge Bank’s Termination of the Relationship 

On September 21, 2018, approximately one month after the Receiver was appointed and 

after Bridge Bank had already sent the Receiver a notice of termination (which, itself, was a 

violation of the Court’s orders), Bridge Bank requested the Court’s blessing to terminate its 

relationship with Bright Smile and to keep possession and control of Bright Smile’s $3 million 

collateral for an extended period of time after the relationship ended (the “Termination Motion”) 

[D.E. 77].8 Again, the Bank sought to put the Receiver in an untenable position, as without an 

ACH processor, the loan portfolio would be worthless, and without access to the $3 million, the 

Receiver would not have the ability to find a substitute ACH processor. 

As explained in the Receiver’s motion for extension of time to respond to the Termination 

Motion [D.E. 82], because of the ongoing battles with the Bank, the Receiver had subpoenaed 

Bridge Bank before the Termination Motion was filed. The Court granted the Receiver an 

                                                 
7 Undersigned counsel prepared and filed an earlier Declaration on September 6, 2018, that 

explained in detail, with numerous exhibits and sample communications, the lengths the Receiver 

went to work with Bridge Bank to secure compliance with the Court’s Orders, and the Bank’s 

refusals to do so [D.E. 52]. The Declaration also explains in detail the Bank’s daily flipping of 

positions in respect to ACH processing and in direct conflict with the Court’s Orders and specific 

directions received on behalf of the Receiver. 

8 The Bank makes much of the alleged verbal statement by Bright Smile’s CEO shortly before the 

Receivership that he would look for another ACH processor. Under the circumstances of the 

Receivership and Orders of this Court to preserve and maintain Receivership assets, once the 

Receivership over Bright Smile was instituted, whatever Bright Smile’s CEO said or did not say 

no longer mattered. The only thing that mattered was preservation and maximization of assets for 

the benefit of the investors.  
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extension of time to respond to the Termination Motion until seven days after Bridge Bank 

certified it produced all documents responsive to the Receiver’s subpoena [D.E. 84]. Yet, as 

described below, it took Bridge Bank over four months to provide such certification—although 

even then, it had not completely responded to the Receiver’s subpoena.9 Finally, on January 22, 

2019, Bridge Bank filed its Notice of Completion of Document Production Pursuant to Receiver’s 

Subpoena. [D.E. 133.] On January 23, 2019, Bridge Bank filed an Amended Notice of Completion 

of Document Production to Receiver. [D.E. 135.]10 

In accordance with the deadlines set by the Court, on January 29, 2019, the Receiver filed 

his Response in Opposition to the Termination Motion [D.E. 141]. On February 5, 2019, Bridge 

Bank filed its Reply in Support of the Termination Motion [D.E. 153]. Because Bridge Bank’s 

reply raised new issues and new requests for relief, the Receiver sought leave to file a sur-reply, 

[D.E. 156], which the Court granted [D.E. 157]. The Receiver filed his sur-reply in opposition to 

the Termination Motion on February 11, 2019 [D.E. 158]. 

As discussed below, because the Bank intertwined the resolution of the Termination 

Motion with the Receiver’s efforts to sell Bright Smile’s assets (Ex. A, ¶ 24), the Court’s 

subsequent orders addressed both issues.  

C. Sale of Bright Smile’s Assets 

For several months, including during the pendency of the Receiver’s disputes with the 

Bank, the Receiver and his professionals were working toward the potential sale of Bright Smile’s 

                                                 
9  On December 17, 2018, the Court ordered the Receiver and Bridge Bank to file a status report 

advising as to whether Bridge Bank had completed its production in response to the Receiver’s 

subpoena. [D.E. 122.] The Receiver and Bridge Bank filed a notice with the Court, in which Bridge 

Bank advised that it would complete its production by January 4, 2019 [D.E. 123]. 

10 Other than referencing technical issues, the Bank never explained why it took four months for 

it to produce its documents. But we do know that it is seeking tens of thousands of dollars in fees 

for having done so. 
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assets to entities owed by Bright Smile’s president, John Snead (the “Buyers”). On September 25, 

2018, the Receiver and his professionals had an in-person meeting with representatives for the 

Buyers and their counsel. During the meeting, the parties agreed to the material terms for Buyers’ 

purchase of Bright Smile’s assets. 

Between September 2018 and January 2019, the anticipated transaction teetered on the 

brink of collapse. One of the most imperative conditions precedent for the sale was the maintaining 

of the ACH processing prior to closing and Buyers contracting with a new ACH processor to take 

over upon closing. 

On January 17, 2019, the parties agreed to terms and finalized a Purchase and Sale 

Agreement memorializing the terms of the sale of certain of Bright Smile’s assets to Buyers, 

subject to Court approval. On January 21, 2019, the Receiver filed his Motion to Approve Bright 

Smile Asset Sale and Purchase Agreement (the “Motion for Approval”) [D.E. 132]. In the Motion 

for Approval, the Receiver set forth the essential terms of the sale of Bright Smile’s assets to 

Buyers and explained in detail why the sale was in the best interests of the Receivership Estate. 

On January 31, 2019, the Receiver filed Notice of the SEC’s Non-Objection to the sale. 

[D.E. 148.] On February 4, 2019, 1 Global and 1 West (representing the interests of the defrauded 

investors) filed a notice stating they had no objection to the sale. [D.E. 149.] 

The only objector to the sale was Bridge Bank. See Bridge Bank’s Objection to Receiver’s 

Motion for Approval (the “Objection”) [D.E. 151].  In it, the Bank sought to “reserve” its rights 

regarding attorneys’ fees (which the Receiver had already proposed in January 25, 2019) and to 

re-argue the exact issues that were briefed in the Termination Motion, which the Receiver 
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attempted to resolve but was met with extraordinary and unreasonable demands.11 See Ex. A, 

¶¶ 14-24. This too was a trend in all negotiations with the Bank. This caused the Receivership, 

once again, to expend needless time and resources responding. On February 6, 2019, the Receiver 

filed his reply to Bridge Bank’s Objection, bringing this and other arguments to the Court’s 

attention. [D.E. 154.] 

D. The Court Approves the Sale of Bright Smile’s Assets and Rules on the 

Termination Motion 

 

On February 15, 2019, as a result of issues and representations the Bank raised in its 

Termination Motion and improper Objection, the Court entered an order requiring the Receiver to 

file proof of an agreement that Buyers would keep sufficient funds in Bright Smile’s operating 

account at Bridge Bank to protect the Bank from exposure to chargebacks for 90 days after the 

Bank stopped processing ACH payments for Bright Smile [D.E. 160].12 In compliance with the 

Court’s Order, on February 19, 2019, the Receiver filed his Notice of Filing First Amendment to 

Asset Purchase and Sale Agreement, which provided that the Buyers would leave $75,000 in 

Bright Smile’s operating account for 90 days after the termination of ACH processing [D.E. 161]. 

                                                 
11 The Receiver’s reference to what could be construed as settlement communications is not done 

to “either prove or disprove the validity or amount of a disputed claim or to impeach by prior 

inconsistent statement or a contradiction.” Fed. R. Evid. 408. The Receiver’s reference to these 

communications goes to the issue of the reasonableness—or in this instance, the 

unreasonableness—of the attorneys’ fees incurred by the Bank and sought in the Motion to Offset. 

See Master-Halco, Inc. v. Scillia, Dowling & Natarelli, LLC, 739 F. Supp. 2d 125, 135-36 (D. 

Conn. 2010) (holding that settlement communications are admissible to determine issues related 

to awards of attorneys’ fees, and citing to collection of cases for same principle); see also Lohman 

v. Duryea Borough, 574 F. 3d 163 (3d Cir. 2009) (“Rule 408 does not bar a court’s consideration 

of settlement negotiations in its analysis of what constitutes a reasonable fee award in a particular 

case.”). 

12 Which was one of the solutions proposed by the Receiver in meet and confers with the Bank 

and in his filings but was rejected by the Bank. 
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Pursuant to the First Amendment, Buyers further agreed to replenish the operating account by 

$25,000 any time the balance dropped below $25,000 for the entirety of the 90 days. Id.  

Thereafter, on February 20, 2019, the Court entered an order approving the sale of Bright 

Smile’s assets to Buyers and addressing outstanding issues raised in the Termination Motion (the 

“Approval Order”) [D.E. 162].13 As to the Termination Motion, the Approval Order provided that: 

(1) Bright Smile was required to transfer its ACH processing out of Bridge Bank by February 28, 

2019;14 (2) Bridge Bank was required to continue ACH processing for Bright Smile until Bright 

Smile transferred its ACH processing to a new entity;15 (4) Bridge Bank was allowed to hold the 

approximately $3 million of Bright Smile’s cash collateral for 90 days after Bright Smile 

transferred its ACH processing to a new entity;16 (5) during the 90 days, Bridge Bank could draw 

from funds in Bright Smile’s operating account to cover consumer chargebacks;17 and (6) at the 

end of the 90-day period, if there was any deficiency in reimbursing chargebacks, Bridge Bank 

was permitted to draw from $500,000 of collateral unfrozen by the Court to cover the deficiency 

[D.E. 162, pp. 7-8]. The Approval Order further provided that Bridge Bank must account to the 

Receiver with respect to any chargebacks for which it seeks reimbursement from the $500,000 of 

unfrozen collateral. Id. But, because of the relatively miniscule sum of $7,219.12 in post-closing 

chargebacks that were funded by Bright Smile’s operating account, this accounting was never 

required. 

 

                                                 
13 As discussed below, the Approval Order also effectively ended the dispute between the Receiver 

and Bridge Bank.   

14 Which the Receiver had already agreed to do [D.E. 141, pp. 10-11]. 

15 Which the Receiver had proposed. Id. 

16 To which the Receiver had already agreed. Id. 

17 To which the Receiver had already agreed. Id. 
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E. The Bank’s Meritless and Improper Motion for Fees 

Although the Receiver respectfully submits he emerged the net winner—the prevailing 

party—of the disputes with the Bank, the Bank nevertheless moved for attorney’s fees and costs 

pursuant to its purported “contractual rights.” See the Bank’s Motion to Offset at pp. 1, 3-4. 

Prior to filing, the Bank served the Receiver with a copy of the Motion to Offset in 

accordance with Local Rule 7.3. Counsel for the Receiver responded by letter detailing the 

Receiver’s opposition to the claim for fees and asserting that it was the Receiver who was entitled 

to attorney’s fees from the Bank. Further, counsel for the Receiver and the Bank had numerous 

meet and confer telephone calls and an in-person meeting to discuss the Motion to Offset. Not 

surprising given the Bank’s unreasonable positions taken during the relatively short duration of 

this Receivership, the Receiver was unable to resolve any issues with Bridge Bank. 

III. ARGUMENT AND GENERAL OBJECTIONS 

The Receiver respectfully submits that the Motion to Offset should be denied because the 

Bank did not cite to or attach any signed agreement with Bright Smile to its Motion to Offset 

entitling it to attorneys’ fees. Instead, the Bank relies on provisions of two separate unsigned 

agreements respectively titled “Deposit Account Agreement” and the “Treasury Management 

Services Agreement and Services Descriptions.”18 See Motion to Offset at pp. 3-4. The Bank, with 

all of its filings and supporting declarations, failed to file a single signed writing reflecting that 

Bright Smile agreed to the terms and conditions included in the “Deposit Account Agreement.” 

Nor did the Receiver assume the Banking Agreements19 after his appointment. To the contrary, 

                                                 
18 Although the Bank relied on the Treasury Management Service Agreement in its Motion to 

Offset, the Treasury Management Service Agreement does not provide for attorneys’ fees and 

costs (such provisions are exclusively found in the Deposit Account Agreement). 

19 The Receiver uses the term “Banking Agreements” as defined in the Bank’s Motion to Offset. 
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the Bank unilaterally terminated the Banking Agreements and sought the Court’s after the fact 

blessing. On this ground alone, the Bank’s Motion to Offset should be denied in total. 

However, even if the Banking Agreements (and any related attorneys’ fee provisions) are 

found to be enforceable against the Receiver, the Motion to Offset should still be denied because: 

(1) the fees and costs sought did not benefit the Receivership Estate; (2) the fees and costs sought 

were unnecessary and incurred in bad faith; (3) the Bank failed to comply with the spirit of Local 

Rule 7.3; and (4) the fees and costs sought are unreasonable considering the market, legal 

community, and Johnson factors. 

A. The Bank has not Shown Bright Smile was Bound by the Banking 

Agreements 

 

The Bank has failed to establish the existence of any executed Banking Agreements or 

demonstrate that Bright Smile is bound by the terms of the Banking Agreements. The Bank has 

not produced or attached as an exhibit to its filings any writing executed by Bright Smile that 

would subject it to the Banking Agreements, including any provision therein related to the Bank’s 

claimed entitlement to attorneys’ fees. If the Bank wants to argue that the Receiver assumed the 

obligations under the Banking Agreements, it first must prove that Bright Smile, pre-Receivership, 

was bound by the Banking Agreements. Having failed to do so within any of its supporting 

declarations, the Court may summarily deny the Motion to Offset. 

B. The Receiver Never Assumed the Banking Agreements 

Even if the Banking Agreements were otherwise enforceable against the Receiver, the 

Receiver never indicated his intention to assume them and, therefore, is not bound by their terms. 

See S.E.C. v. Churchville, 2016 WL 3816373, *3 (D. R.I. June 12, 2016) (finding that a pre-

receivership contract only binds a receiver that positively indicates his or her intention to take over 

the contract); see also Bayshore Executive Plaza P’ship v. F.D.I.C., 750 F. Supp. 507, 511 (S.D. 
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Fla. 1990), aff’d at 943 F. 2d 1290 (11th Cir. 1991) (“In addition, under Florida law, a receiver has 

the option of either accepting or rejecting executory contracts, however, once a receiver 

specifically elects to accept a contract, he is bound thereby.”). 

Here, not only did the Receiver not assume the Banking Agreements, the Bank precluded 

any such assumption by serving its termination notice on the Receiver and seeking Court approval 

of such termination. Having done so, the Bank is now estopped from seeking relief thereunder. 

C. Fees and Costs Incurred by the Bank did not Benefit the Receivership 

“Further, where a receiver takes advantage of a pre-receivership contract without adopting 

it, he may do so without necessarily committing himself to an adoption thereof.” Churchville, 2016 

WL 3816373, at *3 (internal quotation omitted). In such circumstances, “the receiver is liable for 

the value of the benefit [received by] the estate[.]” Id. (internal quotation omitted). 

In Churchville, the district court determined that the receiver did not assume or adopt a 

pre-receivership contract (which contained an indemnification provision) because he never filed a 

petition to adopt it. Id. at *3. Given that fact, the district court found that neither the receiver nor 

the court was bound by the pre-receivership contract. Id. The district court went on to find that, to 

the extent the receiver nonetheless benefitted from the services provided under the pre-receivership 

contract, and attorneys’ fees were sought in connection with the services that benefitted the 

receivership, the movant may be entitled to indemnification of those specific attorneys’ fees. Id. 

The district court explicitly rejected the movant’s claim for indemnification of any attorneys’ fees 

that were incurred protecting its own interests and not those of the receivership estate. Id. 

Here, most, if not all, of the attorneys’ fees sought by the Bank were incurred for services 

that provided no benefit to the Receivership Estate. See e.g. S.E.C. v. First Sec. Co. of Chicago, 

528 F. 2d 449, 453 (7th Cir. 1976) (“In ordinary federal receivership cases, creditors or 
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shareholders and their attorneys may receive compensation in the discretion of the trial judge 

where they benefit the receivership estate.”); Godfrey v. Powell, 159 F. 2d 330, 331 (5th Cir. 195) 

(“Allowance of attorneys’ fees and expenses in a case of this kind should be made only if it is clear 

that those seeking fees and expenses have by their efforts actually benefitted the estate involved.”). 

In fact, the Bank’s actions, for which it now seeks in excess of $300,000 in fees, were the 

exact antithesis of conduct beneficial to the Receivership Estate. It did everything in its power to 

sabotage the Bright Smile loan portfolio in seeking to advance its own interests.  Moreover, the 

Bank’s self-serving actions diverted resources and caused the Receivership to incur attorneys’ fees 

and costs that will diminish what is ultimately available for return to investors defrauded in the 1 

Global fraud. Where, as here, a movant seeks attorneys’ fees pursuant to a contract entered into 

before the receivership, incurred for actions that do not benefit the receivership estate, the movant 

merely has a potential claim that it may submit in accordance with the claim procedures approved 

by the court for distribution of receivership assets. See Bendall v. Lancer Mgmt. Group, LLC, 523 

Fed. Appx. 554 (11th Cir. 2013). 

D. Fees and Costs Incurred by the Bank were Unnecessary and Exemplifies Bad 

Faith 

 

Most, if not all, the attorneys’ fees the Bank incurred in this matter were unnecessary and 

are directly attributable to its unreasonable, overly aggressive, and bad faith tactics and positions. 

See generally [D.E. 52] and Ex. A. The Bank was never at risk for chargebacks at any point during 

the entire Receivership. Every single chargeback was covered by funds in the Bright Smile 

operating account at Bridge Bank.20 Not once during the entire course of the Bank’s relationship 

                                                 
20 Attached as Exhibit B is the Declaration of Soneet Kapila, which includes the analysis of the 

Receiver’s accountants, Kapila Mukamal, as to the total amount of post-closing chargebacks. 
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with Bright Smile, even pre-receivership, did the Bank come close to having to resort to setting 

off against the $3 million in cash collateral. See Ex. B. 

Indeed, notwithstanding the Bank’s hysterics relating to Bright Smile’s asset sale, and its 

unfounded assertions that it was at risk if the sale was approved, the total sum of all post-closing 

chargebacks was a mere $7,219.12. Ex. B, ¶ 12. Bridge Bank knew the positions it took with 

respect to the Court’s Orders, the asset sale, and the overall chargeback risk it faced were false—

or misleading at best—but asserted them anyway. This ultimately was to the detriment of the 

Receivership Estate, which was forced to expend nearly $100,000 in attorneys’ fees fending off 

the Bank’s efforts at sabotaging the Bright Smile loan portfolio.21  

In point of fact, the thrust of the Bank’s litigation was to allegedly preserve the $3 million 

cash collateral to cover chargebacks that were always secured by funds in Bright Smile’s operating 

account. Now, the Bank seeks to pillage that cash collateral, which would otherwise go to 

defrauded investors, for a totally unrelated purpose—to pay off exorbitant attorneys’ fees and costs 

it incurred for tilting at windmills and imaginary problems of its own making. And, as explained 

above, the Bank’s NACHA pretext rings hollow when there was never an issue raised in that regard 

for months and when the Bank actually agreed to reduce the cash collateral requirements and was 

only raised once 1 Global filed for bankruptcy. 

 

 

                                                 
21 The Receiver intends to file his own motion for recovery of fees, based on Bridge Bank’s 

conduct, after motion is served in compliance with the 21-day notice provision of Local Rule 7.3. 

In the event the Court does not summarily deny the Motion to Offset, the Receiver requests that 

discovery and hearings on the Motion to Offset and the Receiver’s yet to be filed motion for 

recovery of fees and costs be set on a single scheduling order for purposes of efficiency and 

conservation of judicial resources. See Section VI. 
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E. Failure to Comply with Local Rule 7.3 

While the Bank did provide to the Receiver copies of the billing records for which it seeks 

an award, it was nearly meaningless given the overwhelming number and scope of redactions in 

those billing records. Taken together, the overreaching amount of redactions and the Bank’s failure 

to provide in the Motion to Offset any meaningful description of the tasks its attorneys performed 

result in a failure to comply with Local Rule 7.3. Indeed, as a result of the breadth of redactions it 

is virtually impossible for the Receiver to determine with any certainty why the fees sought were 

incurred. Given the fact that, other than the issue of attorneys’ fees, the litigation with the Bank is 

over, makes the Bank’s wholesale redaction of its attorneys’ time entries even more problematic 

in the context of Local Rule 7.3 and the Motion to Offset itself.  

F. Fees and Costs Incurred by the Bank are Unreasonable and Excessive 

The fees incurred by the Bank, and the rates billed to the Bank, are excessive, especially in 

the context of a receivership. The Bank claims it incurred approximately $300,000 in attorneys’ 

fees and costs in its dispute with the Receiver since late August 2018. In comparison, as will be 

discussed in the Receiver’s forthcoming Motion for an Award of Attorneys’ Fees and Costs against 

the Bank, the Receivership Estate incurred approximately $100,000 in attorneys’ fees and costs 

related to the same dispute with the Bank.22  Bridge Bank incurred more than triple the amount of 

attorneys’ fees and costs incurred by the Receivership Estate, and did not prevail on any issue. 

To support a fee award, the movant must show that “the rate charged is the prevailing 

market rate for similar services.” Yacht Club on the Intracoastal Condo. Ass’n, Inc. v. Lexington 

Ins. Co., 2013 WL 12249547, *7 (S.D. Fla. 2013) citing to American Civil Liberties Union v. 

                                                 
22 While Nelson Mullins Broad and Cassel did agree to charge discounted rates in this 

Receivership—approximately 20% less than normal rates given the nature or the Receivership—

that discount does not come anywhere close to explaining the differential. 
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Barnes, 168 F. 3d 423, 436 (11th Cir. 1999) (finding that the reasonable hourly rate is defined as 

the “prevailing market rate in the relevant legal community for similar services by lawyers of 

reasonably comparable skills, experience, and reputation.”). The fee applicant bears the burden of 

establishing the claimed market rate. See Barnes, 168 F. 3d at 427. 

“Additionally, the Court must consider the rate a reasonable client would be willing to pay 

for the same services, taking into account the Johnson factors.” Yacht Club, 2013 WL 12249547, 

at *7. The Johnson factors that are most important to the reasonableness of the fees in question are 

“the novelty, complexity, and difficulty of the questions involved, and the skill requisite to perform 

the legal service properly,” and “the significance of, or amount involved in, the subject matter of 

the representation, the responsibility involved in the representation, and the results obtained.” 

Yacht Club, at *7, citing to Ottaviano v. Nautilus Ins. Co., 717 F. Supp. 2d 1259, 1264 (M.D. Fla. 

2010). All the foregoing factors and considerations weigh in favor of a finding that the attorneys’ 

fees and costs sought by Bridge Bank are unreasonable. 

The rates billed by the Bank’s lawyers are excessive for the receivership legal community. 

See Barnes, at 436 (finding the test is whether the rates billed are reasonable when compared to 

other rates in the same legal community). Given this standard, the Receiver asserts that the 

following billing rates are excessive given the billing rates of other attorneys in this market that 

work in the equity receivership community: (1) Joel Tabas’ $625 hourly rate; (2) James Robinson’s 

$755 hourly rate in 2018 and $815 hourly rate in 2019; (3) Mahalia Cole’s $435 hourly rate in 

2018 and $565 hourly rate in 2019; (4) Mariellen Facchino’s $265 hourly rate in 2018 and $292.50 
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hourly rate in 2019; (5) Jeffrey Catancio’s $292.50 hourly rate in 2019; and (6) Danny Zepedo’s 

hourly rate of $247.50 in 2019.23 

 As to the Johnson factors, the dispute between the Receiver and Bridge Bank involved 

some questions of moderate difficulty, but nothing so novel or complex as to warrant the exorbitant 

attorneys’ fees and costs sought. Rather, they included made up assertions by the Bank, playing 

its best Chicken Little role that the sky was falling, when the exact opposite was true. The dispute 

involved the following issues: (1) the applicability of the Court’s standard freeze order to Bridge 

Bank; (2) to what extent Bridge Bank could be harmed by chargebacks from Bright Smile ACH 

transactions, which the Bank knew or should have known would not occur based on historical 

data; and (3) the Bank’s demand for attorneys’ fees and costs. 

In addition, while the Bank’s continued ACH processing was of significant concern to the 

Receivership Estate, the issues raised by the Bank were not significant and did not involve 

substantial risk, and Bridge Bank did not “prevail” in any meaningful way on any of its motions 

or filings. As discussed above, Bridge Bank used alleged NACHA violations as a pretext to 

terminate the relationship with Bright Smile after 1 Global filed for bankruptcy, even though the 

alleged NACHA violations consistently occurred every month throughout the length of the 

relationship. Also discussed above, Bridge Bank spent countless hours and approximately 

$300,000 arguing that it was at great risk of loss because of chargebacks, and for that reason, it 

required all sorts of relief from the Court. At the end of the day, the total sum of all post-sale 

                                                 
23 The rates charged by Mr. Tabas and Mr. Robinson exceed or far exceed the rate charged by the 

Receiver and all his counsel. Ms. Cole is an associate, and her rate far exceeds the rates charged 

by associates and of counsel working on this matter for the Receivership. Ms. Facchino, Mr. 

Catancio, and Mr. Zepedo are all paralegals whose rates exceed the rates charged by paralegals 

working for the Receivership and approach the rates charged by associates and of counsel working 

for the Receivership. Moreover, the biographies for the White and Case professionals do not 

disclose their years of experience. 
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chargebacks was a mere $7,219.12, and there were more than enough funds in Bright Smile’s 

operating account to cover that amount, as had always been the case throughout the relationship. 

Bridge Bank did not prevail on a single substantive issue throughout this case. The only 

relief Bridge Bank obtained was that which the Receiver agreed to in filings with the Court and in 

conversations with the Bank’s counsel—protections post-sale of the Bright Smile assets. For 

example, the Receiver agreed to the termination of the banking relationship provided he had time 

to locate alternative ACH processing, which was ultimately ordered; and the Receiver agreed to 

maintain sufficient funds in the Bright Smile operating account to cover any potential chargeback 

exposure to the Bank, which was ultimately ordered. 

For all these reasons, the fees and costs sought by the Bank in the Motion to Offset are not 

reasonable and should not be granted. 

IV. SPECIFIC OBJECTIONS TO TIME RECORDS AND ENTRIES 

In addition to the general objections and arguments set forth above, the Receiver objects to 

the majority of the time entries submitted by the Bank. Attached as Exhibit C is a copy of the 

heavily redacted invoices attached to the Motion to Offset, with designations made by the Receiver 

reflecting his specific objections. The Receiver’s specific objections fall into 5 categories:  

(1) “NR” means not reasonable, where there appears to be substantial duplication of effort, 

excessive billing, and generally tasks performed that were unnecessary; 

(2) “ND” means no benefit to the Receivership;  

(3) “CD” means the Receiver could not determine the scope of the task performed due to 

excessive redaction;  

(4) “ID” means insufficient description of task performed; and  
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(5) “BB” means improper block billing, where the Receiver cannot determine the amount 

of time spent on any specific task. 

V. THE RECEIVER’S INTENTION TO SEEK ATTORNEYS’ FEES AND 

COSTS FROM THE BANK 

 

The Receiver is in the process of complying with Local Rule 7.3, as it relates to his Motion 

for an Award of Attorneys’ Fees and Costs against Bridge Bank.24 The Receiver requests that his 

Motion for an Award of Attorneys’ Fees and Costs against Bridge Bank be joined with and heard 

at the same evidentiary hearing as the Bank’s Motion to Offset. 

VI. REQUEST FOR SCHEDULING ORDER 

The Receiver respectfully requests entry of a scheduling order related to the Motion to 

Offset and the soon-to-be-served Receiver’s Motion for Attorneys’ Fees. The Receiver believes 

the Court, the Bank, and the other interested parties to this action would benefit from a briefing 

schedule and a Court-ordered period to conduct limited discovery, including depositions, in 

advance of any evidentiary hearing, if the Court grants one. However, if the Court determines it 

can rule on the papers filed by the Receiver and the Bank, this request is moot. 

VII. CONCLUSION 

For the foregoing reasons, the Receiver respectfully requests that the Court enter an order 

denying the Bank’s Motion to Offset. 

 

                                                 
24 The Receiver has provided notice to the Bank of its intent to serve and file such a motion. The 

motion will be predicated on two bases. First, to the extent the Court determines the Banking 

Agreements are operative and Arizona law applies, the Receiver would seek recovery of attorneys’ 

fees and costs under prevailing party provisions set forth therein. Second, the Receiver is entitled 

to attorneys’ fees and costs because this is an equitable proceeding, the Receiver always acted in 

the best interests of creditors, and the Bank acted in a vexatious, heavy-handed, irresponsible, and 

bad faith manner.  
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Dated: May 13, 2019 

NELSON MULLINS BROAD AND CASSEL 

Attorneys for Receiver 

One Biscayne Tower, 21st Floor 

2 S. Biscayne Boulevard 

Miami, FL  33131 

Telephone: 305.373.9400 

Facsimile: 305.995.6449 

 

By: s/Gary M. Freedman  

       Gary M. Freedman 

       Florida Bar No. 727260 

Daniel S. Newman 

       Florida Bar No. 0962767 

       Jonathan Etra 

       Florida Bar No. 0686905 

       Christopher Cavallo 

       Florida Bar No. 0092305 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on May 13, 2019, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this day on 

all counsel of record identified on the attached Service List in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized 

manner for those counsel who are not authorized to receive electronically Notices of Electronic 

Filing. 

 s/Gary M. Freedman  

       Gary M. Freedman 
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SERVICE LIST 

 

SECURITIES AND EXCHANGE COMMISSION 

Miami Regional Office 

801 Brickell Avenue, Suite 1800 

Miami, Florida  33131 

Robert K. Levenson 

Chris Martin 

Senior Trial Counsel 

levensonr@sec.gov 

martinc@sec.gov 

Telephone: 305.982.6300 

Facsimile: 305.536.4154 

 

MARCUS NEIMAN & RASHBAUM LLP 

2 South Biscayne Boulevard 

Suite 1750 

Miami, Florida 33131 

Jeff Marcus 

jmarcus@mnrlawfirm.com 

Telephone: 305.400.4262 

Attorneys for Defendant Carl Ruderman 

GREENBERG TRAURIG, LLP 

333 S.E. 2nd Ave., Suite 4400 

Miami, FL 33131 

Paul J. Keenan Jr. 

keenanp@gtlaw.com 

Telephone: 305.579.0500 

Attorneys for Defendant 1 Global Capital, LLC and 

Relief Defendant 1 West Capital, LLC 
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